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No. 2000AP2590-CR
(L.C. No. 99CF363)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Appellant-Cross- FI LED
Respondent
V. JUL 14, 2005
Mat t hew J. Knapp, Cornelia G dark

Clerk of Supreme Court
Def endant - Respondent - Cr 0ss-
Appel | ant .

APPEAL from an order of the Jefferson County Crcuit Court,

Randy R Koschnick, Judge. Reversed and cause renanded.

1 LOU S B. BUILER, JR, J. This case is on remand from

1

the United States Suprene Court,- which vacated our decision in

State v. Knapp, 2003 W 121, 265 Ws. 2d 278, 666 N.W 2d 881

(Knapp 1). In Knapp |, this court concluded that physical
evi dence obtained as the direct result of a Mranda® violation is

i nadm ssible when the violation was an intentional attenpt to

L Wsconsin v. Knapp, US|, 124 S. . 2932 (Ws. Jun.
30, 2004) (No. 03-590).

2 Mranda v. Arizona, 384 U S. 436 (1966).
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prevent the suspect from exercising Fifth Amendnent rights.

Id., 978. In light of United States v. Patane, 542 U S. 630

124 S, CO. 2620 (2004), in which a plurality of the Court
concluded that the fruit of the poisonous tree doctrine does not
extend to derivative evidence discovered as a result of a
defendant's voluntary statenents obtained wthout M r anda
warni ngs, the United States Suprene Court vacated and renmanded
our decision for further consideration.

12 W conclude that the fruit of the poisonous tree
doctrine applies wunder the circunstances of this case under
Article 1, Section 8 of the Wsconsin Constitution. VWer e
physical evidence is obtained as the direct result of an
intentional Mranda violation, we conclude that our constitution
requires that the evidence nust be suppressed. Therefore, we
reverse the circuit court's order.?

I

13 The following facts remain undisputed for purposes of
this appeal . In the early norning hours of Decenber 12, 1987
Resa Scobie Brunner (Resa) was nmnurdered in her hone in

Wat ert own, W sconsi n. On the afternoon of Decenber 12, around 2

3 Qur decision rests on bona fide separate, adequate, and
i ndependent state grounds. See M chigan v. Long, 463 U S. 1032,
1040 (1983).

Further, we reinstate all portions of our decision in State
v. Knapp, 2003 W 121, 265 Ws. 2d 278, 666 N.W 2d 881, not
inplicated by the Suprene Court's order vacating our decision in
light of United States v. Patane, 542 U S. |, 124 S. C. 2620
(2004).
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p.m, her husband, Ervin J. Brunner (Brunner), found Resa's body
lying in their bedroom beaten to death with a baseball bat.

4  An autopsy conducted the next day established Resa's
time of death as between 2:15 and 4:30 a.m Brunner clai nmed
that he had been with another wonan, Sharon ©Mas (Maas), the
evening of Decenber 11 and had slept at his parents' house in
Cl yman, Wsconsin, that night. Brunner told police that he and
Maas were in a bar in Sullivan, Wsconsin, until 2 a.m, and
then they drove directly to his parents' house w thout stopping
i n Wat ert own.

15 The police investigation revealed that on the night of
Resa's nmurder, Knapp and Resa were seen drinking together in a
Watertown bar and then eating together in a Watertown restaurant
after the bar closed. When they were |eaving the restaurant,
al though they got up to leave at the sane tine, Knapp |eft
first, as Resa had to go back to pay her check.

16 On Decenber 12, the police confirned that Knapp was on
parole, with a condition being that he not consunme alcohol.
Wen Knapp's parole officer Jlearned that Knapp had been
drinking, he ordered an apprehension request and requested that
the police arrest Knapp.

17 On Decenber 13, Detective Tinothy Roets (Roets) of the
Watertown Police Departnment went to Knapp's apartnment to arrest
him on the apprehension request. Wen Roets arrived at the
i nner-door to Knapp's apartnent, he saw Knapp through the door's
wi ndow and told Knapp to open the door because he had a warrant
for Knapp's arrest on a parole violation. Knapp picked up a

3
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phone to call his attorney. Knapp eventually hung up the phone,
stepped back, let Roets in, and told Roets he was trying to call
his attorney. Roets told Knapp that he had to go to the police
station, but Roets never read Knapp the Mranda warni ngs.

18 Before leaving for the police station, Knapp and Roets
went to Knapp's bedroom so Knapp could put on sone shoes. Wile
in the bedroom Roets questioned Knapp about the clothes Knapp
had been wearing the prior evening, and Knapp pointed to a pile
of clothing on the floor. Roets seized the clothes and took
Knapp to the police station.

19 In that pile of clothing was a blue sweatshirt. The
sweatshirt contained human blood on one of the arm cuffs and
near the top of the zipper. An analysis conducted in 1988
determned that Resa could not be elimnated as the source of
t he bl ood.

110 After Roets arrested Knapp and transported himto the
police station, Roets questioned Knapp further but still did not
give him Mranda warnings. Roets told Knapp that it was his
responsibility to advise everybody of their constitutional
rights that may have had contact with Resa just prior to her
death. At that point, Knapp stated he did not want to wite or
sign any statenents, as he had been previously told by an
attorney not to speak to police. Roets still did not give the
M randa warni ngs, however. In response to questioning, Knapp
told Roets about his whereabouts from the prior evening,
including his encounter with Resa at a bar and how after the bar
closed Resa talked him into getting sonmething to eat. Wi | e

4
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wal king to the restaurant, Knapp stated that he w tnessed Resa
get into a fight with another wonman, from which Resa got a
bl oody nose. Knapp said that he hel ped her w pe away the bl ood
by using the sleeve of his sweatshirt. When it occurred to
Knapp that he was not being questioned as a w tness but rather
as a suspect, he again said he would not wite or sign a
statenment without a |lawer. At that point, Roets took Knapp to
a holding cell.

111 dGven the little evidence the State had I|inking Knapp
to the crine, 12 years passed before the State charged him for
Resa's death. In the neantinme, in addition to investigating
Knapp's involvenent, the police investigated others. Knapp
asserts that a likely suspect of Resa's nurder is her husband,
Br unner. Prior to the time of the nmurder, Resa and Brunner had
been married for only six nonths, and they told various
W tnesses that they were having marital problens. The night of
Resa's nurder, Brunner slept wth Mas. The week before the
murder, Brunner found Resa sitting with another man in his
truck, dragged Resa out of the truck, and told police officers
he would "knock her out" if he ever caught Resa cheating on him
again. Additionally, Brunner told his stepdaughter the night of
the murder that he and Resa were fighting. Earlier that evening
Resa called her daughter and told her to go to their hone and
take the key off of the porch. Brunner admtted he m ght not
have had a key to his hone that evening. During a fight with a

girlfriend a few years later, Brunner stated that he w shed he
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"had a bat." Brunner also stated during a polygraph exam nation
that he killed his wfe.

12 Sonetine in 1998, the Departnent of Justice's Division
of Crimnal Investigation (DCl) began investigating the case,
and in the sumer of 1999 it |ocated new wtnesses who
inplicated Knapp in Resa's nurder. Knapp's ex-girlfriend,
Sandra Huebner, stated that in 1995 Knapp battered her and said,
“I'"'l'l do to you what | did to her." Also, Pedro Blas-Jasso told
an investigator that Knapp confessed to himten to 15 tines that
he killed Resa. Most significantly, while the 1988 anal ysis of
Knapp's sweatshirt indicated that Resa could not be excluded as
the source of the blood, recent forensic DNA tests established
that the bl ood was Resa's.

113 On Novenber 12, 1999, the State charged Knapp wth
first-degree intentional homcide for Resa's death. Knapp filed
a notion to suppress, anong other things, the sweatshirt that
contained Resa's blood, making several argunents for its
exclusion. Regarding the grounds involving the illegal fruit of
a Mranda violation, the follow ng exchange between the State

and Roets occurred:

[ State]: In talking with himat the—n the office, I
mean, you knew that he was in custody, right?

[ Roets]: Yes, | did.

[State]: And you knew that, in order to interview him
effectively in custody, you needed to Mrandize him
correct?

[ Roets]: Yes, sir.
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[ State]: You knew you hadn't been able to do that
right?
[ Roets]: That's correct.
[State]: But you continued to talk to him
[ Roets]: Yes, sir.
[State]: You were seeking information.
[ Roets]: Yes, | was.

[ State]: Were you trying to keep the Ilines of
communi cati on open?

[ Roets]: Yes.

114 On cross-exam nation, Knapp enphasized that Roets had
not even given him Mranda warnings at the apartnment through the

fol | owi ng exchange:

[ Counsel for Knapp]: It was your conclusion in the
apartnment that [Knapp] was really trying to call his
attorney. You can't dispute that, right?

[ Roet s] : Oh, vyeah, he was trying to call his

attorney.

[ Counsel for Knapp]: And you, as [the State]

characterized it, wanted to [] "keep the Ilines of

communi cation open,” so you did not respond in that—
say to him "I am going to give you your rights now, "

right?

[ Roets]: That's right.

[ Counsel for Knapp]: You abandoned the notion of
reading him his constitutional rights based on what he
told you relative to wanting an attorney, right?

[ Roets]: That's accurate, yes.

[ Counsel for Knapp]: And you wanted to keep the I|ines
of conmmuni cati on open and you were concerned, were you
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not, that if you had Mrandi zed him at that point that
he m ght not nmake a statenent, right?

[ Roets]: That's accurate.

[ Counsel for Knapp]: kay. Well, you didn't, again,
read him his rights, and were concerned that he would
exercise his rights based on what he told you about
wanting an attorney present because you told hi m—you
never told himhe was a suspect; you told himyou just
want his hel p?

[ Roets]: | told himthat yes, sir

115 The Jefferson County Circuit Court, Honorable Randy R
Koschni ck, denied the suppression notion. Knapp appeal ed.

16 This court accept ed t he court of appeal s’
certification to determ ne whether physical evidence obtained as
the direct result of a Mranda violation should be suppressed
when the violation was an intentional attenpt to prevent the
suspect from exercising his Fifth Amendnent rights. This court
answered the question in the affirmative. Knapp I, 265 Ws. 2d
278, 11.

127 On October 20, 2003, the State filed a wit of
certiorari in the United States Suprene Court. On June 28,
2004, the Court rendered its decision in Patane. Two days
later, on June 30, the Court granted the State's petition,
vacated our decision, and renmanded the ~case for further
consideration in |light of Patane.

118 On Septenber 24, 2004, we directed the parties to

submt Dbriefs to address the effect of Patane, including
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alternate grounds for suppressing the sweatshirt that were not
reached in Knapp |.*
[

119 CQur standard of review has not changed. "Whet her
evi dence should be suppressed is a question of constitutiona
fact. In review ng questions of constitutional fact, we uphold
a circuit court's factual findings unless clearly erroneous, but
we independently determne whether those facts neet the

constitutional standard." State v. Samuel, 2002 W 34, 915, 252

Ws. 2d 26, 643 N.W2d 423 (citations omtted).

20 There are no historical facts in dispute, as the State
has conceded that the physical evidence was seized as a direct
result of an intentional Mranda violation. Therefore, all that
remains is a question of |aw whet her the physical evidence
shoul d be suppressed under either the United States or Wsconsin
Constitutions.

11

21 W& begin with sone brief observations regarding the
exclusionary rule, followed by a discussion of Patane, where a
three-Justice plurality of the Suprenme Court, in an opinion

aut hored by Justice Thonmas and joined by Chief Justice Rehnqui st

* The alternate arguments Knapp raised for suppressing the
sweatshirt are whether there was a knock-and-announce violation
or a violation of Edwards v. Arizona, 451 U S. 477 (1981). See
State v. Knapp, 2003 W 121, 99118, 121, 265 Ws. 2d 278, 666
N.W2d 881 (Knapp 1I). Because we conclude the evidence is
i nadm ssi ble under Article I, Section 8 of +the Wsconsin
Constitution, we do not address these alternate grounds for

suppr essi on.
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and Justice Scalia, concluded that the "fruit of the poisonous
tree" doctrine does not apply to suppress nontestinonial
evi dence obtained froma voluntary statenent that stemmed from a
failure to give the prophylactic Mranda warnings. From there

we discuss M ssouri v. Seibert, 542 U S. 600, 124 S. C. 2601

(2004), released on the sanme day as Patane, but where a
different plurality of the court, in an opinion authored by
Justice Souter and joined by Justices Stevens, G nsburg, and
Breyer, <concluded that a police practice of intentionally
failing to give Mranda warnings until a suspect confessed could
not effectively conply wth M randa's constitutional
requi renent.
A

22 The exclusionary rule is premsed on suppressing

evidence that "is in sone sense the product of illega
governnmental activity." Nix v. WIlianms, 467 U S. 431, 444
(1984) (enphasis in original). This court has simlarly
characterized the exclusionary rule, stating: "Evi dence

obtained as a direct result of a violation of a constitutiona
right . . . is inadm ssible upon proper objection.” State .
Loeffler, 60 Ws. 2d 556, 561, 211 NW2d 1 (1973). The primary
purpose of the exclusionary rule "is to deter future unlawfu

police conduct. . . ." United States v. Calandra, 414 U.S. 338,

10
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347 (1974).° However, "to the extent that application of the
exclusionary rule could provide sone increnental deterrent, that
possi bl e benefit nust be wei ghed against the 'substantial socia

costs exacted by the exclusionary rule.'" [Ilinois v. Krull,

480 U.S. 340, 352-53 (1987) (quoting United States v. Leon, 468

U.S. 897, 907 (1984)).

123 Al t hough r oot ed in t he Consti tution, "[t] he
exclusionary rule is a judge-made one in furtherance of conduct
that courts have considered to be in the public interest and to

suppress conduct that is not." Conrad v. State, 63 Ws. 2d 616

636, 218 N W2d 252 (1974). It has also been said that the
exclusionary rule applies only in contexts "where its renedial

obj ectives are thought nost efficaciously served.”" Pennsylvania

Bd. of Prob. & Parole v. Scott, 524 U S 357, 363 (1998)

® For this reason, the Supreme Court in Arizona v. Evans
514 U. S. 1, 14-16 (1995), concluded that the exclusionary rule
did not apply to evidence obtained from an arrest that was
prem sed on an arrest warrant that should have been quashed from
conputer records and woul d have been quashed but for a clerica

error by court enployees. The Court determ ned that there was
nothing to deter by suppressing evidence obtained as a result of
a court personnel's clerical error. The Court stated, "Because

court clerks are not adjuncts to the law enforcenment team
engaged in the often conpetitive enterprise of ferreting out
crinme, they have no stake in the outconme of particular crimna
prosecutions." Id. at 15. In addition, "If it were indeed a
court clerk who was responsible for the erroneous entry on the
police conput er, application of t he excl usi onary rule

could not be expected to alter the behavior of the
arresting officer." 1d. Because "[t]here is no indication that
the arresting officer was not acting objectively reasonably when
he relied upon the police conmputer record,” the Court held that
there was "a categorical exception to the exclusionary rule for
clerical errors of court enployees.” I1d. at 15-16.

11
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(citation and quotations omtted). Thus, the exclusionary rule
is not absolute, but rather is connected to the public interest,
which requires a balancing of the relevant interests. State v.
Eason, 2001 W 98, 143, 245 Ws. 2d 206, 629 N W2d 625.

24 The exclusionary rule applies to both tangible and
i ntangi bl e evidence and al so excludes derivative evidence under
certain circunstances, via the fruit of the poisonous tree
doctrine, if such evidence is obtained "by exploitation of that

illegality.” Wng Sun v. United States, 371 U S. 471, 485-88

(1963); State v. Schneidewind, 47 Ws. 2d 110, 118, 176 N w2ad

303 (1970). "[I]n its broadest sense, the [fruit of the
poi sonous tree doctrine] can be regarded . . . as a device to
prohi bit the use of any secondary evidence which is the product
of or which owes its discovery to illegal governnment activity."

State v. Schlise, 86 Ws. 2d 26, 45, 271 N.W2d 619 (1978).

125 Although the fruit of the poisonous tree sprouted from
the Fourth Anmendnment, its application is not so confined. The
fruit of the poisonous tree doctrine has been applied to the
Fifth and Sixth Amendnents, see N x, 467 U S. at 442, as well as
statutory violations.

26 Regarding Fifth Anmendnent applications, in Chavez v.
Martinez, 538 U S. 760, 769 (2003) (plurality opinion), the
Suprene Court noted that "our cases provide that those subjected
to coercive police interrogations have an automatic protection
from the use of their involuntary statenments (or evidence
derived from their statenents) in any subsequent crimna
trial." (Enphasis in original.)

12
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27 In United States v. Hubbell, 530 U S 27, 45 (2000),

which concerned the conpelled production of docunents, the
Suprene Court concluded that "[i]t has . . . long been settled
that [the Fifth Amendnent's] protection enconpasses conpelled
statenents that lead to the discovery of incrimnating evidence
even though the statenents thenselves are not incrimnating and
are not introduced into evidence." Id. at 37. Thus, the
privilege protects against "use of incrimnating information
derived directly or indirectly from t he conpel | ed

testinony . . . ." 1d. at 38.
28 In Harrison v. United States, 392 U S 219, 220

(1968), the defendant testified after the governnent admtted
into evidence three illegally obtained confessions. The Suprene
Court concluded the defendant was inpelled to testify, and that
the testinony therefore was the fruit of a poisonous tree. The

Suprene Court st ated:

[T]he petitioner testified only after the Governnent
had illegally i ntroduced into evi dence t hree
confessions, all wongfully obtained and the sane
principle that prohibits the use of confessions so
procured also prohibits the wuse of any testinony
inpelled thereby—the fruit of the poisonous tree, to
i nvoke a tinme-worn netaphor.

ld. at 222.

29 In the Sixth Amendnent context, in United States v.

Wade, 388 U. S. 218, 237 (1967), the Suprene Court held that the

absence of counsel at a post-indictnment lineup violated a
defendant's Sixth Amendnent right to counsel. The Court held
t hat a subsequent i n-court i dentification may war r ant

13
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suppression unless the State can show the identification had an
i ndependent origin, or its admssion was otherw se harnmnl ess.
Id. at 240-42.

130 Moreover, in N x, 467 US. at 449-50, the Suprene
Court held that a victims body found after police gave the
i nf anous "Christian buri al speech, " t hat vi ol at ed t he
defendant's Sixth Anmendnent right to counsel, was lawully
adm tted because it woul d have been inevitably discovered.

131 Aside from constitutional violations, the fruit of the

poi sonous tree doctrine has also been applied to statutory

vi ol ati ons. In Nardone v. United States, 308 U S. 338, (1939),

the Suprenme Court held that facts illegally obtained from a
wi retap under the Comrunications Act could not be used at trial.
However, the Court delineated a fruit of the poisonous tree
framework that allowed the governnent to otherwise use the
information obtained from the illegal wretaps. The Court

st at ed:

The burden is, of course, on the accused in the first
instance to prove to the trial court's satisfaction
that wire-tapping was unlawfully enployed. Once that
is established—as was plainly done here—the trial
j udge must give opportunity, however closely confined,
to the accused to prove that a substantial portion of
the case against him was a fruit of the poisonous
tree. This |eaves anple opportunity to the Governnent
to convince the trial court that its proof had an
i ndependent ori gin.

|d. at 341.

14
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132 In Patane, a plurality of the Suprenme Court declined
to extend these principles to physical evidence obtained from a
Mranda violation. W now turn to that decision.

B

133 In Patane, police officers were investigating whether
Patane, a convicted felon, violated a tenporary restraining
order that prohibited him from contacting his ex-girlfriend.
During that investigation, the police were also inforned that
Patane illegally possessed a firearm The police went to
Pat ane's residence and, after inquiring into Patane's attenpts
to contact his ex-girlfriend, the police arrested him for
violating the restraining order.

134 The police attenpted to read Patane his Mranda
rights, but Patane interrupted after the police advised him of
his right to remain silent, stating that he already knew his
rights. The police never conpleted the Mranda warnings and
proceeded to ask Patane about the gun he possessed. Wi | e
Patane was initially reluctant to answer, he later admtted that
the gun was in his bedroom He gave the police permssion to
retrieve the gun and the police seized it.

135 A grand jury later indicted Patane for possession of a
firearm by a convicted felon. He noved to suppress the gun and
the district court granted the notion, concluding that the
police | acked probable cause to arrest Patane for violating the
restraining order. The Tenth Circuit Court of Appeals reversed
t hat concl usion, but neverthel ess concluded that the gun should
be suppressed because it concluded the gun was the fruit of an

15
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unwar ned statenent. In light of +the Court's holding in

Dickerson v. United States, 530 U S. 428 (2000), that Mranda

established a constitutional rule, the court of appeals reasoned
that a violation of Mranda amunted to a violation of the
Constitution, specifically the Fifth Arendnent. Thus, the court
of appeals applied the fruit of the poisonous tree doctrine
pronounced in Wng Sun, 371 U S. 471, and upheld the district
court's suppression of the gun. The Suprene Court reversed.

136 The plurality began with a discussion of the Self-
I ncrimnation C ause. Noting that it need not draw the precise
boundaries of the clause's protections, the plurality concl uded
that it sufficed to say "the core protection afforded by the
Self-Incrimnation Clause is a prohibition on conpelling a
crim nal defendant to testify against hinself at trial."
Patane, 124 S. C. at 2626. | ndeed, the plurality determ ned
the text of the Self-Incrimnation C ause was "self-executing"
to this end, meani ng t hat its | anguage t hat "[n]o
person . . . shall be conpelled in any crimnal case to be a
W tness against hinself" was its own exclusionary rule of sorts.
Id. at 2628 (quoting U S. Const. anend. V). Wth the limted
focus on the actual right against conpelled incrimnation—that
is, conpelled incrimnating testinonial statenents extracted at
trial from the defendant—the plurality determned that "[t]he
Cl ause cannot be violated by the introduction of nontestinonial
evi dence obtained as a result of voluntary statenents.” 1d. at
2626. The plurality |ater conceded, however, that the same did
not hold true for nontestinonial fruits obtained from an

16
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actually conpell ed statenent. Id. at 2627-28 (citing New Jersey

v. Portash, 440 U. S. 450, 458-49 (1979)).

137 The plurality recognized that the Court previously
crafted "prophylactic rules,”™ which were designed to safeguard
the core protections of the Self-Incrimnation C ause outside
the confines of an actual trial. The creation of these judge-
made rules stemmed from "'[t]he natural concern . . . that an
inability to protect the right at one stage of a proceeding may
make its invocation useless at a later stage.'" 1d. at 2627

(quoting Mchigan v. Tucker, 417 U S. 433, 440-41 (1974)).

Despite that natural concern, the plurality stated that these
prophylactic rules (which included Mranda) necessarily stepped
beyond the actual protections of the Self-lIncrimnation C ause.
Id. Thus, adhering to the principle that there nust be the
cl osest possible fit between the Self-Incrimnation Cause and
any prophylactic rule designed to protect it, the plurality
concluded that "any further extension of these rules nust be
justified by its necessity for the protection of the actual
right against conpelled self-incrimnation." Id. at 2627-28.
Wth this groundwork, the plurality turned to M randa.

138 The plurality agreed that for certain uses, Mranda
created a presunption of coercion where a suspect does not
receive the Mranda warnings. |d. at 2627, 2630. However, the
plurality wote that pre-D ckerson cases clearly established
that a nere failure to give Mranda warnings did not, of itself,
violate an individual's constitutional rights, or even the
Mranda rule for that matter. Id. at 2628. Since Mranda

17
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sought to protect the Self-Incrimnation O ause, and since the
Self-Incrimnation Cause was a trial right with a core
protection of safeguarding conpelled incrimnatory testinonial
statenents, the plurality reasoned that a Mranda violation does
not occur until unwarned statenents are admtted into evidence
at trial.® Id. at 2629. "[J]Just as the Self-Incrimnation
Clause primarily focuses on the crimnal trial, so too does the
Mranda rule." Id. at 2626. Wth Mranda's focus on the
adm ssibility of statenments at trial, the appropriate and
adequate renmedy for a Mranda violation, the plurality
concl uded, was suppression of the statenment. I|d. at 2629.

139 That Dickerson held that Mranda was a "constitutional
rule" did not alter this analysis, the plurality stated. 1d. at
2629. The plurality viewed D ckerson as nerely a reaffirmation
of Mranda's "'core ruling that unwarned statenents may not be
used as evidence in the prosecution's case in chief.'" 1d. at
2628 (quoting Dickerson, 530 U.S. at 443-44). As Dickerson did
not (and presunmably could not) extricate the Mranda prophyl axis
fromthe Self-Incrimnation Clause's protection of trial rights,
the plurality determned that Dickerson "nakes clear our
continued focus on the protections of the Self-Incrimnation

Cause." 1d.

® This is true regardl ess of whether there was a negligent
or even calculated failure to provide the suspect with the full
panoply of warnings prescribed by Mranda, provided the
statenent was not actually coerced. Patane v. United States,
542 U.S. _, 124 S. C. 2620, 2629 (2004).

18
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140 Wth this understanding, the plurality returned to the
need to maintain a "close-fit" between the Self-Incrimnation
Clause's protection of trial rights and any extension of the
prophylactic judge-made rules designed to safeguard those
protections. The plurality found no fit whatsoever where the
adm ssion of nontestinonial fruit of a voluntary statenent is
concerned, as "[t]he adm ssion of such fruit presents no risk
that a defendant's coerced statenents (however defined) wll be
used against himat a crimnal trial." 1d. at 2630. Wthout
that risk, the plurality concluded that nere or even cal cul ated
failures to provide Mranda warnings did not warrant suppression
of any subsequent fruit. Id. at 2629-30. And because the
police cannot even violate a defendant's trial right against
self-incrimnation by taking an unwarned voluntary statenent,
the plurality concluded that expansion of the exclusionary rule
could not be justified by reference to "a deterrence effect on
| aw enforcenent.” Id. at 2630. Thus, the plurality found no
need to extend the fruit of the poisonous tree doctrine to
Mranda violations. 1d.

41 Justices Kennedy and O Conner concurred in the

judgnment, agreeing wth the plurality that "[a]dm ssion of

nont esti noni al physical fruits . . . does not run the risk of
admtting into trial an accused's coerced incrimnating
statenents agai nst hinself." Id. at 2631. However, while the

concurrence viewed it as doubtful that the exclusion of reliable
physi cal evidence could be justified by a deterrence of |aw
enforcenent rationale, the concurrence stated that it was
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"unnecessary to decide whether the [police's] failure to give
Patane the full Mranda warnings should be characterized as a
violation of the Mranda rule itself, or whether there is
"anything to deter' so long as the unwarned statenents are not
later introduced at trial." Id. at 2631.

42 In a separate dissent, Justice Breyer stated that he
woul d  exclude physical evidence obtained from unwarned
guestioning "unless the failure to provide Mranda warni ngs was
in good faith." Id. at 2632. Because the district court did
not make any finding in this regard, Justice Breyer indicated he
would remand the case to nmmke such a determ nation. Id. at
2632- 33.

143 Justice Souter, joined by Justices Stevens and
G nsburg, dissented. Resting on "the inherently coercive
character of cust odi al interrogation and the inherently
difficult exercise of assessing the voluntariness of any
confession resulting fromit," this dissent noted that Mranda
created a presunption of coercion where a custodial confession
is not preceded by warnings. Id. at 2631. Because the Fifth
Amendnent privil ege against conpelled self-incrimnation extends
to the exclusion of derivative evidence, "[t]hat should be the

end of this case.” ld. at 2632 (citing United States v.

Hubbel I, 530 U. S. 27, 37-38 (2000)). This dissent | anented:
"In closing their eyes to the consequences of giving an
evidentiary advantage to those who ignore Mranda, the majority
adds an inportant inducenent for interrogators to ignore the
rule in that case." 1d. at 2631. According to the dissent,
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"[t]here is no way to read this case except as an unjustifiable
invitation to |law enforcenent officers to flout Mranda when
there may be physical evidence to be gained." 1d. at 2632. The
dissent also called the plurality's decision an "odd one, com ng

from the Court on the sane day it decides Mssouri v. Seibert,

[124 S. Ct. 2601 (2004)]." Patane, 124 S. Ct. at 2632.
C

44 In Seibert, police arrested the defendant as a suspect
in an arson that resulted in a death. At the police station,
the police followed protocol whereby they intentionally
refrained from reading the defendant the Mranda warnings and
proceeded to interrogate her for 30-40 mnutes to obtain a
confession. After the defendant confessed, the police gave her
a 20-30 mnute break. The police then returned, turned on a
tape recorder, gave the defendant the M randa warni ngs, obtained
a waiver of rights, and then repeated the prior interrogation to
obtain the sane confession. At a l|later suppression hearing, the
police officer admtted that he nmde a conscious decision to

wi t hhol d M randa  warni ngs because he resorted to an

interrogation technique he was taught: "question first, then
give the warnings, and then repeat the question "until | get the
answer that she's already provided once.'" Seibert, 124 S. Ct.
at 2606.

145 The trial court suppressed the defendant's first
statenent, but not the second. The M ssouri Court of Appeals
affirmed, but the Mssouri Suprene Court reversed, concluding
the police officer's tactic was to intentionally deprive the
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defendant of her opportunity to knowngly and intelligently
wai ve her Mranda rights. I1d. at 2606. Because there were no
circunstances that would dispel the effect of the intentiona
Mranda violation, the Mssouri Suprenme Court concluded the
second confession was involuntary and therefore inadm ssible.
The United States Suprene Court affirned.

146 The plurality in Seibert began by discussing the
concept of voluntariness. The plurality explained that in
Mranda, the Court determned that the "'voluntariness doctrine
in the state cases . . . enconpasses all interrogation practices

which are likely to exert such pressure upon an individual as to

disable him from making a free and rational choice."" 1d. at
2607 (quoting Mranda, 384 U S at 464-65). Because "'the
coercion inherent in custodial interrogation blurs the 1line
between voluntary and involuntary statements,'" id. at 2607-08

(quoting Dickerson, 530 U S. at 435), the plurality described
M randa as an appreciation of the difficulty of judicial enquiry
into the circunstances of a police interrogation. |1d. at 2607.
147 To inplement and safeguard the Self-Incrimnation
Cl ause, Mranda concluded that "'the accused nust be adequately
and effectively apprised of his rights and the exercise of those
rights must be fully honored."" 1d. at 2608 (quoting Mranda
384 U. S. at 467). Thus, giving the warnings and obtaining a
valid waiver "has generally produced a virtual ticket of
admssibility." Id. Recognizing that "[t]here are those, of
course, who preferred the old way of doing things, giving no
warnings and litigating the voluntariness of any statenment in
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nearly every instance,"” id. at 2608, the plurality noted that
Mranda's "constitutional character” was recently reaffirned by
Di ckerson, wherein the Court held that Congress could not thwart
Mranda by statute. I1d.

148 Wth these principles in mnd, the plurality then
focused on whether the intentional two-tiered interrogation
schenme designed as an end-run around Mranda effectively
conplied with Mranda's objectives of ensuring confessions were
voluntary. 1d. at 2610. The plurality concluded it did not.

149 The plurality held that "[b]y any objective neasure
applied to circunstances exenplified here, it is likely that if
the interrogators enploy the technique of wthholding warnings
until after interrogation succeeds in eliciting a confession,
the warnings wll be ineffective in preparing the suspect for
successive interrogation, close in tine and simlar in content."
Id. at 2610. The plurality surmsed that "[u]pon hearing
warnings only in the aftermath of interrogation and just after
making a confession, a suspect would hardly think he had a
genuine right to remain silent, let alone persist in so
bel i eving once the police began to | ead him over the sane ground
again." Id. at 2611. Thus, the plurality concluded, "when
Mranda warnings are inserted in the mdst of coordinated and
continuing interrogation, they are |likely to mslead and
"depriv[e] a defendant of know edge essential to his ability to
understand the nature of his rights and the consequences of

abandoning them'" 1d. (quoting Mran v. Burbine, 475 U S. 412,

424 (1986)) .
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50 The plurality was not persuaded by M ssouri's argunent
that the defendant's second confession was obtained as the
result of nothing nore than a "second stage" interrogation that

was distinct fromthe first. See Oegon v. Elstad, 470 U. S. 298

(1985). Unlike in Elstad, where there was a "good-faith M randa
m st ake" at the defendant's honme followed by an interrogation at
the police station, Seibert, 124 S. C. at 2612, the plurality
concluded that the circunstances under consideration were at the

opposite extrene:

In Elstad, it was not unreasonable to see the occasion
for questioning at the station house as presenting a
mar kedl y di fferent experience from the short
conversation at hone; since a reasonable person in the
suspect's shoes could have seen the station house
gquestioning as a new and distinct experience, the
M randa warni ngs could have nade sense as presenting a
genui ne choice whether to follow up on the earlier
adm ssi on.

At the opposite extrene are the facts here, which
by any objective mneasure reveal a police strategy
adapted to wundermne the Mranda warnings. The
unwarned interrogation was conducted in the station
house, and the questioning was systematic, exhaustive,
and managed with psychol ogical skill. Wen the police
were finished there was Ilittle, if anything, of
incrimnating potential |eft unsaid. The warned phase
of questioning proceeded after a pause of only 15 to
20 mnutes, in the sane place as the unwarned segnent.
Wen the same officer who had conducted the first
phase recited the Mranda warnings, he said nothing to
counter the probable msinpression that the advice
that anything [the defendant] said could be used
against her also applied to the details of the
i ncul patory st at enent previ ously elicited. :
These circunstances nust be seen as challenging the
conprehensibility and efficacy of the Mranda warnings
to the point that a reasonable person in the suspect's
shoes would not have understood them to convey a
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message that she retained a choice about continuing to
tal k.

ld. at 2612.
51 1In cl osi ng, t he plurality pr onounced t hat

"[s]trategists dedicated to draining the substance out of

M randa cannot acconplish by training instructions what
Di ckerson held Congress could not do by statute.” 1d. at 2613.
Therefore, "[b]lecause the question-first tactic effectively

threatens to thwart Mranda' s purpose of reducing the risk that
a coerced confession would be admtted, and because the facts
here do not reasonably support a conclusion that the warnings
given could have served their purpose, [the defendant's]
postwarni ng statenents are inadmssible.” I1d. at 2613.

52 Justice Breyer concurred for the same reasons set
forth in his Patane concurrence. |1d. at 2613-14

153 Justice Kennedy broke from the Patane plurality and
concurred in Seibert. Justice Kennedy agreed that the
interrogation technique used was designed to circumvent M randa
and obscured Mranda' s neaning. Id. at 2614. He enmphasi zed
that not all violations of Mranda require suppression.
"Evidence is adm ssible when the central concerns of Mranda are
not likely to be inplicated and when other objectives of the
crimnal justice system are best served by its introduction.”
Id. The police tactic at issue in Seibert clearly underm ned
Mranda's neaning and effect, Justice Kennedy wote, as it
"sinply creates too high a risk that postwarning statenments wl |l

be obtai ned when a suspect was deprived of 'know edge essenti al
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to his ability to understand the nature of his rights and the
consequences of abandoning them'" |d. at 2615 (quoting Moran,
475 U. S. at 423-24). Thus, "postwarning statenents that are
related to the substance of prewarning statenments nust be
excluded absent specific, curative steps.” Id.  However, he
reiterated that absent deliberate strategies to get around

Mranda, Elstad represented the proper test. 1d. at 2616.

154 Justice O Connor dissented, joined by Chief Justice
Rehnqui st and Justices Scalia and Thonas. The dissent stated it
woul d analyze the two-step interrogation tactic under El stad.

1d. at 2619.7

" Mssouri v. Seibert, 124 S. C. 2601 (2004), focused on
Mranda's concern of ensuring statenents are voluntary. In the
present case, when the police knocked on Knapp's door to arrest
him Knapp picked up a tel ephone to call his attorney. Oficer
Roets understood that Knapp was trying to get a hold of his
attorney, but Roets nonethel ess asked Knapp what he was wearing

the night of Resa's nurder. Further, while Knapp was at the
police station with Roets, Knapp stated he did not want to nake
or sign a statenent w thout a |[|awer. Nevert hel ess, Roets

continued his interrogation.

The voluntariness of all of Knapp's statenents from these
interrogations is suspect, as Knapp attenpted to invoke his
right to counsel. See Edwards, 451 U. S. 477; State v. Jennings,
2002 W 44, 252 Ws. 2d 228, 647 N . W2d 142. Moreover, this is
not a situation where, as in Patane, Knapp declined to receive
Mranda warnings that were being given by the police. See
Pat ane, 124 S. C. at 2625. Li ke Seibert, this case involves a
situation that reveals a police strategy adapted to underm ne
the Mranda warnings. Sei bert, 124 S . at 2612.
Neverthel ess, we do not address this issue as we conclude that
physical fruits obtained from an intentional Mranda violation
are not adm ssible under Article I, Section 8 of the Wsconsin
Consti tution.
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|V

155 The State argues that this court should affirm the
circuit court's order that denied suppression of Knapp's
bl oodi ed sweatshirt for two reasons. First, the State contends
that Patane clearly holds that neither the Fifth Amendnent nor
M randa require suppression of physical evidence derived from a
voluntary statenent given w thout Mranda warnings. The State
submts Patane is dispositive here because Knapp neither raised
violations of, nor did this court base its prior decision on,
our state constitution's analogue to the Fifth Anendnment, Ws.
Const. art. | 88.% Second, the State clains that it would be
i nappropriate to stray beyond the confines of the Fifth

Amendnent given State v. Jennings, 2002 W 44, 19940-42, 252

Ws. 2d 228, 647 N W2d 142, where this court declined to
interpret Wsconsin's self-incrimnation protection nore broadly
than the Fifth Amendnent.

56 Knapp argues that Patane notw thstanding, this court
should utilize Article I, Section 8 of the Wsconsin
Constitution to arrive at the sanme conclusion as in Knapp |.

Al t hough he concedes that he did not explicitly make this

8 Article I, section 8 of the Wsconsin Constitution states
in pertinent part:

(1) No person may be held to answer for a crimnal
of fense wi thout due process of law, and no person for
the sane offense nmay be put twice in jeopardy of
puni shnent, nor may be conpelled in any crimnal case
to be a witness against hinself or herself.
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argunent before and that Knapp | predomnantly relied on Fifth
Amendnent jurisprudence, Knapp argues that the issue is fully
before the court now and that the interests of justice require

its consideration. See Bradley v. State, 36 Ws. 2d 345, 359-

59a, 153 N.W2d 38, 155 N W2d 564 (1967) ("[T]his court nay
neverthel ess decide a constitutional question not raised bel ow
if it appears in the interests of justice to do so and where
there are no factual issues that need resolution."). Knapp
proceeds to argue that the policy reasons this court identified
and relied on in Knapp | remain, notwthstanding Patane. e
agree wi th Knapp.
A

157 It is plain that United States Suprene Court
interpretations of the United States Constitution do not bind
the individual state's power to nold higher standards under

their respective state constitutions. See Cooper v. California,

386 U.S. 58, 62 (1967). | ndeed, the United States Suprene
Court, through both majority and dissenting opinions, has
explicitly extended invitations to the states to adopt different

rules should they deem it appropriate. See lowa v. Tovar, 541

Uus 77, 94 (2004) ("W note, finally, that States are free to
adopt by statute, rule, or decision any guides to the acceptance

of an wuncounseled plea they deem useful."); N chols v. United

States, 511 U S. 738, 748 n.12 (1994) ("OF course States nmay
deci de, based on their own constitutions or public policy, that
counsel should be available for all indigent defendants charged

with msdeneanors.”"); Oegon v. Mthiason, 429 U S. 492, 499
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(1977) ("It is therefore inportant to note that the state courts
remain free, in interpreting state constitutions, to guard
against the evil clearly identified by this case.") (Mrshall,

J., dissenting); Baxter v. Palmgiano, 425 U'S. 308, 339 n.10

(1976) ("[Use of incrimnating statenents can be prohibited by
a state court as a matter of public policy in that State.")

(Brennan, J., dissenting); Mchigan v. Msley, 423 U S. 96, 120-

121 (1975) (Brennan, J., dissenting); Oegon v. Hass, 420 U.S.

714, 719 (1975) ("[A] State is free as a matter of its own |aw

to inpose greater restrictions on police activity than those
this Court holds to be necessary upon federal constitutional

standards.") (enphasis in original); Lego v. Twoney, 404 U S

477, 489 (1972) ("O course, the States are free, pursuant to
their own law, to adopt a higher standard. They may i ndeed
differ as to the appropriate resolution of the values they find
at stake."); Cooper, 386 US. at 62 ("Qur holding, of course,
does not affect the State's power to inpose higher standards on
searches and seizures than required by the Federal Constitution
if it chooses to do so."). Correspondingly, this court has
stated that when interpreting our constitution, decisions from
t he United States Suprene  Court interpreting anal ogous
provisions in the federal constitution "are emnent and highly

per suasi ve, but not controlling, authority.” MCauley v. Tropic

of Cancer, 20 Ws. 2d 134, 139, 121 N.W2d 545 (1963).

158 In spite of this, the State correctly observes that
this court in Jennings stated that "'[w]jhere . . . the |anguage
of the provision in the state constitution is ‘'virtually
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identical' to that of the federal provision or where no
difference in intent is discernible, Wsconsin courts have

normally construed the state constitution consistent with the

United States Supreme Court's construction of the federal
constitution."" Jenni ngs, 252 Ws. 2d 228, 39 (quoting State
v. Agnello, 226 Ws. 2d 164, 180-81, 593 N WwW2d 427 (1999))

(enphasi s added). In Jennings, because this court concluded
that "[t]he state constitutional right against conmpul sory self-
incrimnation is textually alnost identical to its federa
counterpart,"® this court declined to inpose a clarification
requi renent under Article |, Section 8 of the Wsconsin
Constitution when a suspect equivocally invokes the right to
counsel . Id., 9740, 42. The State submts that the sane
anal ysis should apply here.

159 This "lock-step” theory of interpreting the Wsconsin
Constitution no broader than its federal counterpart appears to
be ainmed at pronoting uniformty in the |aw Uniformty may be
advant ageous, but it cannot be indispensable. "[1]t is the
prerogative of the State of Wsconsin to afford greater
protection to the liberties of persons within its boundaries
under the Wsconsin Constitution than is mandated by the United

States Suprene Court . . . . " State v. Doe, 78 Ws. 2d 161,

® The Fifth Amendnent to the United States Constitution
provides in relevant part:

No person . . . shall be conpelled in any crimnal
case to be a witness against hinself, nor be deprived
of life, liberty, or property, wthout due process of
I aw.
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171, 254 N.W2d 210 (1977). As Doe cogently stated, this court
"wll not be bound by the mninmunms which are inposed by the
Suprene Court of the United States if it is the judgment of this
court that the Constitution of Wsconsin and the laws of this
state require that greater protection of «citizens' |iberties
ought to be afforded." |d., at 172.

160 W begin with a conparison of +the text of the
constitutions. Wi le textual simlarity or identity is
I nport ant when determning when to depart from federal
constitutional jurisprudence, it cannot be conclusive, lest this
court forfeit its power to interpret its own constitution to the
federal judiciary. The people of this state shaped our
constitution, and it is our solem responsibility to interpret

it. See Attorney CGen. ex rel. Bashford v. Barstow, 4 Ws. 567,

[*567, 786 [*757] (1855). Federal jurisprudence is persuasive
and hel pful, but we nust save independent judgnment for
considering conpeting principles and policies under t he
W sconsin Constitution.

161 CQur recent decision in State v. Dubose, 2005 W 126,

_ Ws. 2d _, _ NW2d __, fits this framework. In that case,
based in part on the extensive research on the inaccuracy of
eyew tness identifications, this court relied on the Due Process
Clause of the Wsconsin Constitution to conclude that showup
identifications are inadm ssible unless, based on the totality
of the circunstances, otherw se necessary. I|d., 99Y29-34. Thus,
we departed from the current federal law that centered on the
reliability as opposed to the necessity of the showp. Id. In
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response to the State's argunent that this court had never
interpreted the Due Process Cl ause of the Wsconsin Constitution
any differently than the corresponding federal provision, we
held that "[e]ven though the Due Process C ause of Article I,
Section 8 of the Wsconsin Constitution uses |anguage that is
somewhat simlar, but not identical, to the Due Process C ause
of the Fourteenth Amendnment to the United States Constitution

we retain the right to interpret our constitution to provide
greater protections than its federal counterpart.” Id., 941.

W expl ai ned:

Wiile this results in a divergence of neaning between
words which are the same in both federal and state
constitutions, the system of federalism envisaged by
t he Uni ted St ates Constitution tol erates such
di vergence where the result is greater protection of
i ndi vidual rights under state |aw than under federal
I aw.

Id. (quoting WIliam J. Brennan, Jr., State Constitutions and

the Protection of Individual Rights, 90 Harv. L. Rev. 489, 500

(1977)) .

62 As noted, the Jennings court determned that Article
I, Section 8 of +the Wsconsin Constitution is virtually
identical to its federal counterpart, the Fifth Anendnent to the
United States Constitution. Consistent with the framework
above, this weighs in favor of following Patane and Seibert
under our constitution, but it is not determnative. W now add
ot her considerations to the balance, including the applicability

of Wsconsin's exclusionary rule.
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B
163 Shortly after Wsconsin earned statehood, this court
decl ar ed: "By the policy of the law, no person is conpelled to
give evidence against hinself, or to testify to any matter

tending to crimnate hinself." Schoeffler v. State, 3 Ws. 717

[*823], 733, [*841] (1854). | ndeed, this court has recogni zed
that because the rights protected by Article |, section 8 are
"sacred," we construe this provision l|liberally, "in favor of

private rights.” State v. Kroening, 274 Ws. 266, 275, 79

N. W2d 810, 80 N.W2d 816 (1956). The Kroening court recognized
t he "unani nous concurrence of opinion" that the rights intended
to be protected by Article I, Section 8 "are so sacred, and the
pressure so great toward their relaxation in case where
suspicion of guilt is strong and evidence obscure, that it is
the duty of the courts to liberally construe the prohibition in
favor of private rights.” Id. (citations omtted). The
Kroening court rem nded that courts nust be vigilant "to refuse
to permt those first and doubtful steps which may invade
[Article |, Section 8] in any respect.” 1d. (citation omtted).
164 Consistent wth these principles, this court has
described Article |, Section 8 as "extend[ing] not only to
testimony which would support a conviction but also to evidence

which would furnish a link in a chain of evidence necessary to

prosecution.” Gant v. State, 83 Ws. 77, 81, 264 N W2d 587
(1978).
165 Also consistent with these principles, in 1923, in

what has been described as a "watershed in Wsconsin law," State
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v. Ota, 2000 W 4, 97, 231 Ws. 2d 782, 604 N W2d 543
(Prosser, J., concurring), this court first recognized the

exclusionary rule in Hoyer v. State, 180 Ws. 407, 193 N.W 89

(1923), nearly 40 vyears prior to its incorporation into the

Fourteenth Anmendnent in Mapp v. Chio, 367 U. S. 643 (1961). And

this court did so by fusing Article I, Sections 8 and 11 (the
conplenment to the Fourth Amendnent).
C

166 In Hoyer, police unlawfully searched the defendant's
vehicle and seized bottles of gin. Hoyer, 180 Ws. at 409.
Because this was during the tinme of Prohibition, the defendant
was charged with unlawfully transporting intoxicating |iquors.
Id. at 407. The defendant noved to suppress the evidence,
relying on Article I, Sections 8 and 11 of the Wsconsin
Constitution. '

67 This court "elect[ed] to stand, as this court has

heretofore stood, with the federal and other courts which

consider these provisions of the Bill of R ghts as enbodied in
0 Article 1, Section 8 of the Wsconsin Constitution
provi ded: "No person . . . may be conpelled in any crimna
case to be a witness against hinself."
Article 1, Section 11 of the Wsconsin Constitution
provi ded:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable
searches and seizures shall not be violated; and no
warrant shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing
the place to be searched and the persons or things to
be sei zed.
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constitutions to be of substance rather than nere tinsel." |d.
at 415 (enphasis added). To the Hoyer court, the choice was
obvi ous:

W see no reason in logic, justice, or in that
innate sense of fair play which lies at the foundation
of such guarantees, why a court of justice, rejecting
as abhorrent the idea of the use of evidence extorted
by violation of a defendant's right to be secure in
person and exenpt from self-incrimnation though it
may result in nmurder going unwhipt of justice, should
yet approve of the use, in the sane court of justice,
by state officers, of that which has been obtained by
other state officers through, and by, a plain
violation of constitutional guarantees  of equal
standing and val ue, though thereby possibly a
violation of the prohibition |aw may go unpuni shed.

ld. at 417.
68 Turning to the specific guarantees of Article |

Sections 8 and 11, the court expounded on their purposes:

[Article I, Section 11] is a pledge of the faith of
the state governnent that the people of the state, al
alike (with no express or possible nmental reservation
that it is for the good and innocent only), shall be
secure in their persons, houses, papers, and effects
agai nst unreasonable search and seizure. Thi s
security has vanished and the pledge is violated by
the state that guarantees it when officers of the
state, acting under color of state-given authority,
search and seize wunlawfully. The pledge of this
provision and that of [Article I, Section 8] are each
viol ated when use is nmade of such evidence in one of
its own courts by other of its officers.

Id. at 417 (enphasis in original).
169 Although the court recognized the consequences that a
guilty person may go free if evidence is suppressed, the court

did not falter:
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That a proper result—that is, a conviction of one
really guilty of an offense—nay be thus reached is
neither an excuse for nor a condonation of the use by
the state of that which is so the result of its own
violation of its own fundanental charter. Such a
cynical indifference to the state's obligations should
not be judicial policy.

Id. at 417. Thus, the court held that "the evidence chall enged
in this case was taken by the officers by unlawful search and
seizure and contrary to [Article I, Section 11 of the Wsconsin
Constitution] and was inproperly received in evidence against
him on the trial in violation of his rights under [Article I,

Section 8 of the Wsconsin Constitution]." 1d. at 415.1%

1 W break here to note that Hoyer v. State, 180 Ws. 407
193 NW 89 (1923), is not the only instance where this court
has declared constitutional protections "long before the United
States Suprene Court has seen fit to meke those standards
mandatory upon the states.” State v. Taylor, 60 Ws. 2d 506,
522-23, 210 N.W2d 873 (1973).

In the context of Article 1, Section 8, which we have
already noted is the counterpart to the Fifth Amendnent, this
court in Reichhoff v. State, 76 Ws. 2d 375, 379, 251 N.W2d 470
(1977), observed:

As early as 1891, this court has condemed
efforts by a prosecutor to nake use of a defendant's
invocation of his constitutional privilege to renmain
silent at trial. Prior to Mranda v. Arizona, [384
US 436 (1966)], the law in this state was that
"evidence concerning the [accused' s] failure to
respond to a nonaccusatory charge [at the tinme of

apprehension] is not admssible.” @Glloway v. State
32 Ws. 2d 414, 425a, 145 N W2d 761, 147 N W2d 542
(1966) . Subsequent to Mranda this court has

recogni zed as constitutional error the introduction of
testinony relating to defendant's silence when in
custody. Scales v. State, 64 Ws. 2d 485, 219 N wW2d
286 (1974); State v. Johnson, 60 Ws. 2d 334, 342-344,
210 NNW2d 735 (1973); Buckner v. State, 56 Ws. 2d
539, 548, 549, 202 N.W2d 406 (1972). Cf. State V.
Dean, 67 Ws. 2d 513, 536, 537, 227 N.w2d 712 (1975).
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D
170 As noted above, Hoyer wunited the guarantee against
unr easonabl e searches and seizures with the right against self-
i ncrimnation. This fusion of constitutional principles that
requi red suppression of unconstitutionally obtained evidence was
known as the "convergence theory." In Eason, this court placed
Hoyer's discussion of "the nascent exclusionary rule"” within its

hi storical context, stating:

At this tinme, cases di scussi ng t he nascent
exclusionary rule based it upon a "convergence theory”
of the Fourth and Fifth Anendnents. See Andresen v.
Maryl and, 427 U. S. 463, 472-73 (1976). That approach
was subsequently abandoned.

In fact, Gouled v. United States, 255 U S 298 []
(1921)[,] and another case that Hoyer relied upon,
Boyd v. United States, 116 U S. 616 [] (1886), were
overturned in part by Warden v. Hayden, 387 U S. 294,
301-02 [] (1967). Warden held that "nmere evidence”
seized from the accused, as opposed to contraband or

The use of custodial silence to inpeach a defendant's
excul patory story was held inproper in federal
crimnal prosecutions in United States v. Hale, [422
U S 171 (1975)] and in state crimnal prosecutions in
Doyle v. Chio, [426 U. S. 610 (1976)].

In the context of Article I, Section 7, the conplenent to
the Sixth Amendnent, this court, in a prescient decision,
recognized the right to counsel at state expense in 1859 in
Carpenter v. County of Dane, 9 Ws. 249, [*274] (1859). Thi s
court held that "[i]t seens eminently proper and just that the
county, even in the absence of all statutory provision inposing
the obligation, should pay an attorney for defending a destitute
crimnal." Id. at 252 [*277]. Carpenter arrived over 100 years
before the Suprenme Court in Gdeon v. Wainwight, 372 U S. 335
(1963), required the appointnment of counsel as a constitutiona
right.
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the fruits of the crinme did not, as previously held
vi ol ate t he Fifth Amendnent agai nst sel f -
incrimnation. [Wrden,] 387 U S. at 301-03.

Eason, 245 Ws. 2d 206, 40 n.6.

171 Eason nmmde clear that the federal underpinnings for
the Fifth Amendnent's involvenent with the federal exclusionary
rule have been discredited. Id. However, in the very next
breath, the Eason court stated: "Here, there is no contention
that the evidence seized violated Eason's Fifth Anendnent rights
or his rights under Article I, Section 8. Accordi ngly, that
part of Hoyer's analysis is inapposite.” 1d. Wth Knapp nmaking
that very argument here, that part of Hoyer's analysis is
anyt hi ng but i napposite.

E
172 We have recently shown little tolerance for those who

violate the rule of |aw In State v. Reed, 2005 W 53, 936,

Ws. 2d _, 695 N W2d 315, we depicted the Fifth Amendnent as
providing a shield that protects against conpelled self-
incrimnation.'? By its very nature, the Mranda warnings secure
the integrity of that shield—and to be sure, that shield is
made of substance, not tinsel. See Hoyer, 180 Ws. at 413. Any
shield that can be so easily pierced or cast aside by the very
people we entrust to enforce the law fails to serve its own
purpose, and is in effect no shield at all. Just as we will not
tolerate crimnal suspects to lie to the police under the guise

of avoiding conpelled self-incrimnation, we will not tolerate

12 The sane is true of Article |, Section 8 of the Wsconsin
Constitution
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the police deliberately ignoring Mranda's rule as a neans of
obtai ning incul patory physical evidence. As we have frequently
recognized in the past, what is sauce for the goose is also

sauce for the gander. See Revival Center Tabernacle of Battle

Creek v. Cty of MIwaukee, 68 Ws. 2d 94, 98, 227 N.W2d 694

(1975).

173 Therefore, turning to the exclusionary rule, "This
state has accepted the doctrine that courts nust consider the
means used in obtaining evidence and not receive it if obtained
by violation of constitutional rights of an accused." \arner v.
Gregory, 203 Ws. 65, 66, 233 NW 631 (1930). Because the
goals of the exclusionary rule and fruit of the poisonous tree
doctrines are to curb "illegal governmental activity," and
because D ckerson announced that Mranda is a constitutional
rule (whi ch we enbr ace as concl udi ng M r anda IS

constitutional),*

we conclude that it is appropriate that the
exclusionary rule bars physical fruits obtained from a

del i berate Mranda viol ati on under Article I, Section 8.1

13 See also Jennings, 252 Ws. 2d 228, 25 n.6 (describing
Di ckerson as concluding that Mranda established a "federal
constitutional rule").

4 This is not the first time we have explicitly departed
from federal constitutional jurisprudence to extend greater
rights to Wsconsin citizens.

In State v. Hansford, 219 Ws. 2d 226, 242, 580 N.W2d 171
(1998), this court declined to extend the Supreme Court's
reasoning in Wllians v. Florida, 399 U S. 78 (1970), which held
the Sixth Amendnent does not require a 12-person jury, to
Article I, Section 7 of the Wsconsin Constitution. This court
held that Article |, Section 7 guarantees a defendant charged
with a m sdeneanor was entitled to a 12-person jury.
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174 However, we arrive at that conclusion guardedly, being
m ndful that the exclusionary rule is not absolute. |In Knapp |,
this court agreed that "because the physical fruits of a Mranda
violation wll be trustworthy evidence, it appears that in nost
cases the . . . analysis boils dowm to a rule excluding the
fruits of a Mranda violation only when there is a 'strong need
for deterrence.'"” Knapp I, 265 Ws. 2d 278, {76 n.15 (citation
omtted). That strong need for deterrence that overcones the
social costs of excluding evidence is present in this case for
the sane two policy reasons we identified in Knapp I.

1

175 First, the conduct at issue here is particularly
repugnant and requires deterrence. As this court explained in
Knapp |, "[t]he rule argued for by the State would mnimze the
seriousness of the police msconduct producing the evidentiary

fruits, breed contenpt for the law, and encourage the type of

In State v. Eason, 2001 W 98, 963, 245 Ws. 2d 206, 629
N.W2d 625, this court departed fromthe Supreme Court's hol ding
in United States v. Leon, 468 U. S. 897, 919-20 (1984), where the
Suprenme Court fornulated an exception to the exclusionary rule
where a police officer relied in good faith upon a search
warrant issued by an independent and neutral nmagistrate. Thi s
court concluded that for the good faith exception to apply, "the
State must show that the process used attendant to obtaining the
search warrant included a significant investigation and a review
by a police officer trained in, or very know edgeable of, the
| egal vagaries of probable cause and reasonabl e suspicion, or a

know edgeabl e governnent attorney." Eason, 245 Ws. 2d 206,
163. Al t hough the Suprenme Court did not require this in Leon,
this court held "that Article I, Section 11 of the Wsconsin

Constitution requires this process and thus affords additional
protection than that which is afforded by the Fourth Anendnent.”
| d.
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conduct that Mranda was designed to prevent, especially where
the police conduct is intentional, as it was here." Knapp |,
265 Ws. 2d 278, 174.

176 Regarding mnimzing the seriousness of police
m sconduct and breeding contenpt for the law, Professor Yale

Kam sar has witten

Consider, for exanple, a situation where the
suspect has invoked his right to counsel, but the
police continue to question himin order to retrieve
the murder weapon or sone other nontestinonial

evi dence. In this set of circunstances the police
have nothing to lose by rejecting the request for
counsel (they wll 1lose any statenment the suspect

m ght rmake, but they would have |ost any statenent
anyway if they had honored the suspect's request for
counsel and immediately ceased all questioning) and
sonmething to gain (the use of physical evidence that
the inadm ssible statenment m ght turn up).

Yal e Kam sar, Postscript: Another Look at Patane and Seibert,

the 2004 Mranda "Poi soned Fruit" Cases, 2 Chio St. J. Crim L.

97, 105 (2004).%

15 prof essor Kam sar is quite passionate about t he
consequences of this exanple, as he enphatically asks:

Doesn't the Court care that when the police fai
to admnister the Mranda warnings to custodial
suspects, they are disobeying the law while enforcing
it? Doesn't the Court care that when the prosecution
is allowed to wuse the physical fruits of police
failures to conmply wth the Mranda rules, they
"invite the police to turn their backs on M randa?"

Yal e Kam sar, Postscript: Another Look at Patane and Seibert,
the 2004 Mranda "Poisoned Fruit" Cases, 2 Chio St. J. Cim L.
97, 105 (2004).
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177 Simlarly, another commentator stated:

Wen the police seek to obtain a confession from
a suspect in custody, they nust decide whether to read
the Mranda warnings before the interrogation begins.
They will be presented with two options. They can
either: (1) forego the warnings and any confession the
suspect makes; or (2) read the warnings and risk
having the suspect exercise his right to remain
silent. The certainty that the suspect's confession
will be suppressed if the Mranda warnings are not
read serves as a strong deterrent against commtting a
Mranda violation and encourages police officers to
choose the second option.

The police have different incentives when they
know that nontestinonial fruits of a Mranda violation
will be admssible at trial. Again, their choices
will be twofold: (1) forego the warnings and the
suspect's confession, but with the understanding that
the confession can be used to discover admssible
nont esti noni al evidence; or (2) read the warnings and
risk losing both the confession and the resultant
nontestinonial evidence if the suspect exercises his
right to remain silent. G ven the potential benefits
of the first opti on, the police wll have a
significant incentive to ignore the Mranda warni ngs.

Police officers seeking physical evidence are not
likely to view the loss of an unwarned confession as
particularly gr eat when wei ghed agai nst t he
opportunity to recover highly probative nontestinonia
evi dence, such as a murder weapon or narcotics.

In short, [failing to suppress the physica
fruits will result in] police officers [] confing]
away wth the wong nessage: It s better to
interrogate a suspect wthout the Mranda warnings
than to use legitimate neans to investigate crine.
Permtting such interrogation would send an om nous
signal to the police and prosecutors that citizens may
be "exploited for the information necessary to condemn
t hem before the law. "
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David A. Wllin, Policing the Police: Should Mranda Violations

Bear Fruit?, 53 OChio St. L.J. 805, 843 (1992) (citation

om tted).'®
178 Regarding the type of conduct Mranda was designed to
protect, this idea was soundly explained by the dissent in

Pat ane as foll ows:

Mranda rested on insight into the inherently
coercive character of custodial interrogation and the
i nherently difficult exercise  of assessing the
vol untariness of any confession resulting from it.
Unless the police give the prescribed warnings neant
to counter the coercive atnosphere, a custodial
confession is inadmssible, there being no need for
the previous tinme-consumng and difficult enquiry into
vol unt ari ness. That i nducenent to f orest al
involuntary statenents and troubl esone issues of fact
can only atrophy if we turn around and recognize an
evidentiary benefit when an unwarned statenent |eads
i nvestigators to tangi bl e evi dence.

Patane, 124 S. C. at 2631-32 (Souter, J., dissenting). The
nat ural consequence of concluding otherw se, the dissent stated,

was to extend "an unjustifiable invitation to |aw enforcenent

1 Wollin al so warns:

| ndeed, there are nany reported cases where the
police have arrested suspects and interrogated them
wi thout the Mranda warnings in order to discover the
exi stence or location of nontestinonial evidence.
This should not cone as a surprise to those
know edgeabl e about police practices. Expert
interrogators have long recognized, and continue to
instruct, that a confession is a primary source for
determining the existence and whereabouts of the
fruits of a crinme, such as docunents or weapons.

David A Wllin, Policing the Police: Should M randa
Violations Bear Fruit?, 53 Ohio St. L.J. 805, 845 (1992)
(citation omtted).
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officers to flout Mranda when there nay be physical evidence to
be gained."” [|d. at 2632. W whol eheartedly agree.
2
179 Second, aside from deterring police msconduct, there
is another fundanental reason for excluding the evidence under
ci rcunstances present here, the preservation of judicial

integrity. As this court indicated in Knapp |:

It was of this [judicial integrity] that M.
Justice Holmes and M. Justice Brandeis so eloquently
spoke in Onstead v. United States. . . . "For those
who agree with nme," said M. Justice Holnes, "no
distinction can be taken between the Governnent as
prosecutor and the Governnment as judge." . . . "ln a
government of laws,"” said M. Justice Brandeis,
"existence of the governnment will be inperiled if it
fails to observe the law scrupul ously. Qur Governnent
is the potent, the omipresent teacher. For good or
for ill, it teaches the whole people by its exanple.
Crime is contagious. If the Governnment becones a
| awbreaker, it breeds contenpt for the law, it invites
every man to beconme a law unto hinself; it invites
anarchy. To declare that in the admnistration of the
criminal law the end justifies the means—to declare
that the Government may commit crinmes in order to
secure the conviction of a private crim nal—waould
bring terrible retribution. Agai nst that pernicious
doctrine this Court should resolutely set its face."

Knapp |, 265 Ws. 2d 278, 177 (quoting State v. Ward, 2000 W 3,

147, 231 Ws. 2d 723, 604 N.W2d 517 (citations and quotations

omtted)).

17 See also Mapp v. Chio, 367 U.S. 643, 659 (1961) ("The
crimnal goes free, if he nust, but it is the law that sets him
free. Not hing can destroy a government nore quickly than its
failure to observe its own |laws, or worse, its disregard of the
charter of its own existence."); and id. at 660 ("The ignoble
shortcut to conviction left open to the State tends to destroy
the entire system of constitutional restraints on which the
liberties of the people rest.").
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180 The Hoyer court intimated simlar concerns nearly a

century ago, where it stated:

W see no reason in logic, justice, or in that
innate sense of fair play which lies at the foundation
of such guarantees, why a court of justice, rejecting
as abhorrent the idea of the use of evidence extorted
by violation of a defendant's right to be secure in
person and exenpt from self-incrimnation though it
may result in nmurder going unwhipt of justice, should
yet approve of the use, in the sane court of justice,
by state officers, of that which has been obtained by
other state officers through, and by, a plain
violation of constitutional guarantees  of equal
standing and val ue, though thereby possibly a
violation of the prohibition |aw may go unpuni shed.

Hoyer, 180 Ws. at 417. Thi s indisputable observation carries
no | ess force today.

81 It is not too nuch to expect Ilaw enforcenment to
respect the law and refrain from intentionally violating it.?8
Wen |aw enforcement s encouraged to intentionally take

unwarranted investigatory shortcuts to obtain convictions, the

18 See, e.g., United States v. Ventresca, 380 U.S. 102, 111-
12 (1965) ("This Court is alert to invalidate unconstitutional
searches and seizures whether with or wthout a warrant. By
doing so, it vindicates individual liberties and strengthens the
adm nistration of justice by pronoting respect for I|law and
order. This Court is equally concerned to uphold the actions of
law enforcenent officers consistently followng the proper

constitutional course. This is no less inportant to the
adm nistration of justice than the invalidation of convictions
because of di sregard of i ndi vi dual rights or of fici al

overreaching.").
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judicial process is systemcally corrupted.!® To guard agai nst
this danger, fair play requires the players to play by the
rules, especially those players who enforce the rules.
F
182 Here, it 1is wundisputed that physical evidence was
obtained as the direct result of an intentional Mranda
vi ol ati on. Therefore, applying our holding above, the physica
evi dence is inadm ssible.
VI
183 In summary, we conclude that physical evi dence

obtained as a direct result of an intentional violation of

Mranda is inadmssible wunder Article |, Section 8 of the
W sconsin Constitution. W will not allow those we entrust to
enforce the law to intentionally  subvert a suspect's

constitutional rights. As it is undisputed that the physical
evi dence here was obtained as a direct result of an intentiona
violation of Mranda, it is inadm ssible.

By the Court.—Jhe order of the circuit court is reversed
and the cause is remanded for further proceedings consistent

with this opinion.

19 See, e.g., Harris v. United States, 331 U S. 145, 172
(1947) ("Stooping to questionable nethods neither enhances that
respect for law which is the nost potent elenment in |[|aw
enforcenment, nor, in the long run, do such nethods pronote
successful prosecution.™).
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184 N. PATRICK CROCKS, J. (concurring). | strongly
support the mpjority's conclusion that "physical evi dence
obtained as a direct result of an intentional violation of
Mranda is inadmssible wunder Article I, Section 8 of the
W sconsin Constitution.”™ Mjority op., 183. | wite separately
to enphasize that the majority opinion serves to reaffirm
W sconsin's position in the "new federalisn noverent.?!

185 As the nmpjority notes, the United States Suprene Court
has repeatedly recognized the power of states to adopt higher
standards to protect individual |iberties than those nandated by
the federal constitution. See mmjority op., 957. | ndeed, this
court frequently analyzes constitutional challenges in terns of

both the Wsconsin and the federal constitution. See, e.g.,

State v. Dubose, 2005 W 126, - Ws. 2d __; Maurin v. Hall,

! The Wsconsin Supreme Court has a long history of
recognizing the vitality of the Declaration of Rights of the
Wsconsin Constitution (article 1). . . ." State v. Pall one,
2000 W 77, 192, 236 Ws. 2d 162, 613 N W2d 568 (Abrahanson,
C.J., dissenting). The Chief Justice went on to urge that the
court "continue our traditional approach of exam ning our own
constitution and our own precedents.” Id. (citing Jokosh wv.
State, 181 Ws. 160, 163, 193 N W 976 (1923); Hoyer v. State
180 Ws. 407, 417, 193 NW 89 (1923); John Sundqui st,
Construction of the Wsconsin Constitution--Recurrence to
Fundanmental Principles, 62 Marqg. L. Rev. 531 (1979); Conment,
The | ndependent Application of State Constitutional Provisions
to Questions of Crimnal Procedure, 62 Marg. L. Rev. 596 (1979);
Comrent, Rediscovering the Wsconsin Constitution: Presentation
of Constitutional Questions in State Courts, 1983 Ws. L. Rev.
483; Joseph A. Ranney, Trusting Nothing to Providence: A Hi story
of Wsconsin's Legal System 499-500 (1999)).
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2004 W 100, 274 Ws. 2d 28, 682 N.W2d 866; State v. Geve,

2004 W 69, 272 Ws. 2d 444, 681 NW2d 479. \Wile the analysis
is often the sanme under both constitutions, it is not an idle
exercise for the court—a consistent result is neither mandatory
nor assured.

186 As early as 1977, United States Suprene Court Justice
WIlliam J. Brennan, Jr. recognized and encouraged the emerging
pattern of state court decisions interpreting their own

constitutions, and declining to follow federal precedent they

found "unconvi nci ng, even where the state and federal
constitutions are simlarly or identically phrased.” WIIliamJ.
Br ennan, Jr ., State Constitutions and the Protection of

| ndi vidual Rights, 90 Harv. L. Rev. 489, 500 (1977)(footnote

omtted). Justice Brennan enphasized the fact that the
"decisions of the [U S. Suprene] Court are not, and should not
be, dispositive of questions regarding rights guaranteed by
counterpart provisions of state |aw. Accordi ngly, such
decisions are not nechanically applicable to state |aw issues,
and state court judges and the nenbers of the bar seriously err
if they so treat them" |d. at 502 (footnote omtted). Thi s
trend of state courts "assert[ing] a role for state
constitutions in the protection of individual liberties and the
resolution of Ilegal disputes,” has beconme known as "new

federalism"” Shirley S. Abrahanson, State Constitutional Law,

New Judicial Federalism and the Rehnquist Court, 51 Clev. St.

L. Rev. 339, 341 (2004)(footnote omtted).
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187 Over the past three decades, "new federalisn has
gained increasing strength across the nation. In 1992, the
Suprene Court of Texas referenced "new federalisnf when it
stated the following: "Wen a state court interprets the
constitution of its state nerely as a restatenent of the Federal
Constitution, it both insults the dignity of the state charter
and denies citizens the fullest protection of their rights.”

Davenport v. Garcia, 834 S.W2d 4, 12 (Tex. 1992). In 1993, the

OChio Supreme Court enbraced "new federalisnm when it "join[ed]
the growing trend in other states . . . [in recognizing] that
the Ohio Constitution is a docunment of independent force.”

Arnold v. Cty of Ceveland, 616 N E. 2d 163, 169 (Chio 1993);

see also State v. Qguendo, 613 A 2d 1300 (Conn. 1992); State v.

Tucker, 642 A 2d 401 (N.J. 1994); State v. Cardenas-Alvarez, 25

P.3d 225 (N.M 2001)(holding that while a prolonged checkpoint
stop was not illegal under federal border search |law, the stop

was illegal under its state constitution); State v. Randol ph, 74

S.W3d 330 (Tenn. 2002) (rejecting the standard set by the
Suprene Court in California v. Hodari D., 499 U S. 621 (1991) to

determine when a person is seized, on state constitutional

grounds); State v. Young, 957 P.2d 681 (Wash. 1998). In fact,

between the years 1970 and 1989, "approximately six hundred
publi shed opinions relied on state constitutional grounds to
provi de protections br oader t han federal ly i nterpreted
guarantees under the United States Constitution.” Davenport,

834 S.W2d at 12 n.21, (citing Linda B. Matarese, O her Voi ces:

The Role of Justices Durham Kaye and Abrahamson in Shaping the
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“"New Judicial Federalisnmt, 2 Enmerging Issues in St. Const. L.

239, 246 (1989)).

188 "New federalisnt is a concept enbraced by both
liberals and conservatives. "For the conservative, state
constitutionalism represents the triunph of federalism crucia
deci sions about the apportionnment of rights and benefits are
decided by state courts responsive to |local needs, rather than
by a distant United States Suprene Court. . . ." St anl ey Mosk

State Constitutionalism Both Liberal and Conservative, 63 Tex.

L. Rev. 1081 (1985). Clearly, "new federalisnl represents the
intersection of "conservatives' concern over federalism and
states’ rights" with "the liberals' concern over safeguarding
individual rights.” 1d. at 1092.

189 Perhaps the nost significant case related to the

majority opinion in the present case is Conmonwealth v. Martin

827 N.E.2d 198 (Mass. 2005), in which the Supreme Judicial Court
of Massachusetts recently concluded that "the [U S.] Suprene
Court's construction of the Mranda rule [in Patane] . . . is no
| onger adequate to safeguard the parallel but br oader

protections afforded Massachusetts citizens by its state
consti tution. Id. at 200. In that case, police in Boston
responded to a "911" call from a person who clained a man had
threatened himwith a gun. Police determned it was likely that
Martin, who had |ocked hinself in his apartnent, had threatened
the caller. 1d. at 201. Police eventually convinced Martin to

surrender, and when he opened his apartnent door and stepped

into the hallway, he was handcuffed. Id. Police then conducted
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a protective sweep of Mrtin's apartnent, and Martin was
positively identified by the caller as the person who had
threatened him 1d.

190 Although Martin was in custody at that point, he was

not advised of his rights under M randa. | d. Det ectives then

informed Martin that they would apply for a search warrant to
| ocate the weapon, but encouraged Martin to expedite the process
and tell them where he had put the firearm Id. Martin
replied by telling the detective that he had had problens with
the caller in the past. Id. "The detective responded by
assuring Mrtin that the police 'would look into that,' but
reiterated that his main concern was locating the firearm
Martin then told the detective that the firearm was in his
bedroom closet.” [1d. The detective entered Martin's apartment
and | ocated a loaded firearmin the closet. It was only at this
point that Martin was read his Mranda rights and formally
pl aced under arrest. Id. "He was subsequently indicted for
assault by nmeans of a dangerous weapon (firearm, unlawful
possession of a firearm while being an arned career crimnal,
and unl awf ul possession of amunition.” 1d. (footnote omtted).
191 The Martin court simlarly held that evidence
obtained as a result of "unwarned statenents where Mranda
war ni ngs woul d have been required by Federal law in order for
themto be adnmissible, is presunptively excludable from evi dence
at trial as 'fruit' of the inproper failure to provide such
warnings." 1d. at 200. Al though its reasoning was based upon

Massachusetts Constitution Article X I's protection against
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self-incrimnation, the rationale of deterring police m sconduct
articulated by this majority is the same. See id. at 204; see
majority op. 9175-78. "*To allow the police the freedom to
disregard the requirenments of Mranda and thereby risk |osing
only the direct product of such action, but not the evidence
derived from it, would not only not deter future Mranda
violations but mght well tend to encourage them'" Martin, 827

N.E. 2d at 204 (quoting State v. Gavel, 601 A 2d 678, 685 (N H

1991)).

192 Here, the mjority holding ensures our state's
citizens the protections guaranteed to them by the Wsconsin
Consti tution. In refusing to apply nechanically decisions
based on federal law to rights guaranteed by our state
constitution, the court continues to place Wsconsin in good

conpany with the nmany states which have enbraced new
federalism"”

193 For the foregoing reasons, | respectfully concur.

94 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justices ANN WALSH BRADLEY and LOU S BUTLER, JR

join this concurrence.
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195 JON P. WLCOX, J. (di ssenting). | do not join the
majority opinion in this case because the court has failed to
adhere to the doctrine of stare decisis. This court has
previously established that Article 1, Section 8 of the
W sconsin Constitution! does not create broader rights than those
provided by the Fifth Anmendnent of the United States
Constitution.? Accordingly, | would affirm the order of the

circuit court in conformty with the holding of United States v.

Pat ane, 542 U.S. 630, 124 S. C. 2620 (2004).

196 As | explained in ny dissent in Johnson Controls, Inc.

v. Enployers Insurance of Wausau, 2003 W 108, 11133-164, 264

Ws. 2d 60, 665 N W2d 257, stare decisis is inportant because
"*[r]espect for precedent pronotes the evenhanded, predictable

and consi stent devel opnent of |egal principles, fosters reliance
on judicial decisions, and contributes to the actual and
perceived integrity of the judicial process.'" Id., 9138

(Wlcox, J., dissenting) (quoting State v. Qutagam e County Bd.

of Adjustnent, 2001 W 78, 129, 244 Ws. 2d 613, 628 N W2d 376)

(internal quotation omtted). Furthernore, "[w hen | egal
L' Article I, Section 8 of the Wsconsin Constitution
provides in relevant part: "No person nay be held to answer for

a crimnal offense wthout due process of law, and no person for
the sanme offense may be put twice in jeopardy of punishnment, nor
may be conpelled in any crimnal case to be a wtness against
hi msel f or herself."

2 The Fifth Amendnent to the United States Constitution

provides in relevant part: "No person . . . shall be conpelled
in any crimnal case to be a wtness against hinmself, nor be
deprived of life, liberty, or property, wthout due process of
[ aw. "
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standards 'are open to revision in every case, deciding cases
becomes a nere exercise of judicial will, with arbitrary and
unpredi ctable results."" ld. (WIlcox, J., dissenting) (quoting

State v. Stevens, 181 Ws. 2d 410, 441-42, 511 N W2d 591

(1994) (Abr ahanson, J., concurring)).

197 1 do not question the mpjority's assertion that this
court has the power to inpose greater protections under the
Wsconsin Constitution than those required under the United
States Constitution. See majority op., Y57. However, this case
is not about a question of power or a question of "new
federalism" It is a question of adherence to precedent. This
court has already determned that the right against self-
incrimnation afforded by Article I, Section 8 of the Wsconsin
Constitution is, as the mpjority puts it, in "lock-step,"”
majority op., Y59, with the Fifth Arendnment of the United States
Consti tuti on. See State v. Sorenson, 143 Ws. 2d 226, 421

N.W2d 77 (1988).

198 In Sorenson, the defendant contended that "the state
violated his constitutional rights to due process and to renain
silent by commenting during cross exam nation and during closing
argunment upon his silence.” |d. at 255, The defendant argued
that the self-incrimnation provision in the state constitution
provi ded broader protections than its counterpart in the federa
constitution. The Sorenson court dismssed this argunment as

foll ows:

In the past, our cases interpreting the right to

remain silent have paralleled federal analysis used

for the United States Constitution and Amendnents.

See, e.g., Odell v. State, 90 Ws. 2d 149, 153, 279
2
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N.W2d 706 (1979); Rudolph v. State, 78 Ws. 2d 435,
442, 254 N.W2d 471 (1977); Reichhoff v. State, 76
Ws. 2d 375, 379-80, 251 N.W2d 470 (1977). Further,
in conparing the |language of the federal self-
incrimnation provision with that of the Wsconsin
section, we note the federal anendnent uses the word
"shall,'” while the Wsconsin Constitution uses the
word 'may.' VWiile Dboth protect against self-
incrimnation there can be no I|ogical argunent that
the state constitutional provision creates a broader
right since the |anguage of the Wsconsin Constitution
is certainly no stronger than that used in the United
States Constitution. As a result, we find no basis
for interpreting state constitutional |anguage beyond
the articulated scope of f eder al constitutional
guarantees in this case.

Sorenson, 143 Ws. 2d at 259-60. As such, this court refused to
interpret Article 1, Section 8 any broader than the United
States Suprene Court's interpretation of the Fifth Amendnent.

199 In the nore recent case of State v. Jennings, 2002 W

44, 252 Ws. 2d 228, 647 N W2d 142, we again declined to
interpret Article I, Section 8 of our state constitution broader
than the Fifth Anmendnent of the federal constitution. I n
Jenni ngs, the defendant argued that this court should "establish
a state constitutional rule requiring the police to clarify
anbi guous ref erences to counsel during cust odi a
i nterrogations.” Id., 137. As noted by the mgjority, in
Jennings we stated that when the |anguage of the Wsconsin
Constitution and the United States Constitution is "'virtually
identical" . . . Wsconsin courts have normally construed” the
constitutions consistent with each other. Id., 139 (quoting

State v. Agnello, 226 Ws. 2d 164, 180-81, 593 N. W2d 427 (1999)

(citing State v. Tonpkins, 144 Ws. 2d 116, 133, 423 N W2d 823

(1988))). This court, in Jennings, then applied the sane

3
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anal ysis utilized in Sorenson. Jenni ngs, 252 Ws. 2d 228, 141.

Accordingly, we again refused to interpret Article I, Section 8
of our constitution as providing nore rights than its federal
counterpart. As such, we declined to inpose, as a natter of
state constitutional law, a rule requiring police to cease a
custodial interrogation and clarify a suspect's equivocal or
anbi guous references to counsel wunder Article I, Section 8 of
the Wsconsin Constitution. 1d., 742.°3

100 In addition to this court's parallel interpretation of
the self-incrimnation <clauses of the state and federal
constitutions, we have also consistently interpreted Wsconsin's
due process clause, contained in Article |, Section 8, 1in
conformty with the Fifth Arendnent to the federal constitution.

See State v. Hezzie R, 219 Ws. 2d 848, 580 N.W2d 660 (1998).

"This court has repeatedly stated that the due process clauses
of the state and federal constitutions are essentially
equi val ent and are subject to identical interpretation.” Id. at

891 (citing Reginald D. v. State, 193 Ws. 2d 299, 307, 533

N.W2d 181 (1995)). See al so Dowhower v. West Bend Mit. Ins.

Co., 2000 W 73, 236 Ws. 2d 113, 613 N W2d 557 (noting that
Wsconsin Supreme Court cases interpreting the Fourteenth

Amendment to the United States Constitution and Article |1,

3 For additional authority concerning the co-extensive
rights of the self-incrimnation clauses in Article I, Section 8
and the Fifth Amendment, see State v. Hall, 207 Ws. 2d 54, 67-
68, 557 N.w2d 778 (1997); State v. Schultz, 152 Ws. 2d 408,
416 n.6, 448 N.W2d 424 (1989); State v. Fencl, 109 Ws. 2d 224,
237 n.9, 325 N w2d 703 (1982); State . Mal |i ck, 210
Ws. 2d 427, 429 n.1, 565 N.W2d 245 (Ct. App. 1997).

4
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Section 1 of the Wsconsin Constitution have found no
substantial differences between the due process protections

provi ded in each docunent).

101 In ny view, the majority has not come forward with

the type of extraordinary showing that this [c]Jourt has

hi storically demanded before overruling one of its precedents.

Johnson Controls, 264 Ws. 2d 60, 137 (WIlcox, J., dissenting)

(quoting Payne v. Tennessee, 501 U. S. 808, 848 (1991) (Marshall

J., dissenting)). Utimately, | am troubled by this court's
recent trend of departing from our long history of interpreting

simlarly-worded provi si ons of t he state and f eder al

constitutions in concert. See State v. Dubose, 2005 W 126,
140, _ Ws. 2d _, _ NW2d __ (providing for a broader
interpretation of Article |, Section 8 of +the Wsconsin

Constitution than the Due Process Cause of the United States
Constitution, even though this court has never interpreted the
two provisions differently).

1102 W& should not suddenly change our well-settled manner
of interpreting Article I, Section 8, sinply to avoid the inpact
of the United States Suprenme Court's recent decision in Patane.
Such a tactic seriously underm nes the "prestige, influence, and
function of the judicial branch of state governnent."” People v.
Norman, 112 Cal. Rptr. 43, 49 (Cal. Ct. App. 1974).

1103 To paraphrase the California Court of Appeal in

Nor man:

[I1]f the nmeaning of the Constitution is as fluid as

the personal whinms of the Court's nenbership would

make it, it is really no constitution at all. A set

of principles setting governmental authority wthin
5
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t hose bounds is neaningless if [seven] Delphic oracles
are permtted to divine its neaning and state it anew
each tinme a guestion IS pr oposed for
resolution. . . . For the sane reason, the state
system shoul d accept the interpretation of the United
States Supreme Court of Jlanguage in the federa

Constitution as controlling of our interpretation of
essentially identical I|anguage in the [Wsconsin]
Constitution unless conditions peculiar to [Wsconsin]
support a different neaning. Judges do not represent
peopl e, they serve people. To do so, they nust not
represent a political or social point of view they
nmust serve the rule of |aw

Id. (internal quotations and citations onitted).*
1104 Finally, | note that contrary to the majority's
assertion, Mssouri v. Seibert, 542 U S 600, 124 S. C. 2601

(2004), sinply has no application to the case at bar. First,
Sei bert focused on a two-tiered police interrogation schene.
The schenme was inplenmented as follows: 1) the police questioned
a suspect until a confession was obtained; and 2) the Mranda
warni ngs were then read to the suspect, after which the police
repeated the previous questioning until the suspect gave the
same confession. Sei bert, 124 S. Q. at 2602. The Suprene
Court hel d t hat Sei bert's post war ni ng statenents wer e
inadm ssible. 1d. at 2613.

105 In this case, Detective Roets did not utilize such a
schenme; he asked Knapp what he had been wearing the prior

evening, wthout first reading Knapp the M randa warnings. See

1 recognize that this opinion of the California Court of

Appeal was |ater vacated by the California Suprene Court in

People v. Norman, 538 P.2d 237 (Cal. 1975). I quote this
opinion solely for the persuasiveness of its reasoning.
However, I note that the above-quoted |anguage was also

reproduced in the dissent in Norman, 538 P.2d at 246 (dark, J.
di ssenting).
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majority op., 117-8. In response, Knapp pointed to a pile of
clothing that Detective Roets then seized. 1d., 8. These two
scenarios are not conparable, and as such, the analysis
devel oped in Seibert has no application to this case. Second,

Sei bert focused on the admissibility of verbal statenents. This

case concerns the adm ssibility of physical evidence. As the

Suprene Court explained in Patane, "the Mranda rule is a
prophyl actic enployed to protect against violations of the Self-
I ncrimnation C ause. The Self-Incrimnation C ause, however,
is not inplicated by the adm ssion into evidence of the physical
fruit of a voluntary statenent. Accordingly, there is no
justification for extending the Mranda rule to this context."
Patane, 124 S. C. at 2626. Thus, because Sei bert and the case
at bar involve different types of evidence and different
procedures for obtaining that evi dence, Sei bert has no
application to the present case.

106 In sum | am of the opinion that our prior decisions
concerning the interpretation of Article I, Section 8 of the
W sconsin Constitution are clear and should not be abandoned. |
am not persuaded that this court should depart from our practice
of interpreting Article I, Section 8 of the Wsconsin
Constitution in <conformty wth the United States Suprene
Court's interpretations of the Fifth Amendnent of the United
States Constitution. As such, |I amconpelled to dissent.

1207 I am authorized to state that Justice PATI ENCE DRAKE
ROGGENSACK joins in this dissent.
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1108 DAVID T. PROSSER, J. (di ssenting). | respectfully

di ssent for the reasons stated in ny dissent in State v. Dubose,

2005 W 126, __ Ws. 2d __, ___ Nw2d
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